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House Financial Serv ices Com m it t ee Passes Pr ivat e Fund Investm ent  
Advisers  Regis trat ion Act  o f  2009 

On Oct ober 27, 2009, t he House Financial Services Com m it t ee passed by a 
vot e o f  67-1 H.R. 3818, t he Pr ivat e Fund Investm ent  Advisers Regis trat ion 
Act  o f  2009 (“PFIARA”) (Kanjorski D-PA).  The b ill w ill be cons idered by t he 
fu ll House lat er  t h is year  along w it h  o t her  f inancial services reform  b ills.    

Regis trat ion Requirem ent  and Exem pt ions 
 
Current ly, m any advisers  t o  pr ivat e funds rely upon t he pr ivat e adviser  
exem pt ion t o  avo id  reg is ter ing as an investm ent  adviser  w it h  t he 
Secur it ies  and Exchange Com m iss ion (“SEC”) under t he Investm ent  
Advisers  Act  o f  1940 (“Advisers  Act ” ).  In  general, t he exem pt ion provides 
t hat  an adviser  w it h less  t han 15 client s  t hat  does not  ho ld  it self  out  t o  
t he pub lic is  exem pt  f rom  reg is trat ion.  

The PFIARA w ould  elim inat e t he pr ivat e adv iser  exem pt ion by 
am ending Sect ion 203(b) o f  t he Advisers Act  t o  exclude f rom  t he 
reg ist rat ion exem pt ion an invest m ent  adv iser  t o  any “pr ivat e 
f und.”   

The PFIARA def ines a “pr ivat e fund”  as  a fund t hat  is  “organized or  
o t herw ise creat ed under t he law s of  t he Unit ed St at es or  o f  a s tat e”  or  
“has 10% or  m ore o f  it s  out s tand ing secur it ies  by value ow ned by U.S. 
persons,”  and w ould  be deem ed an “ investm ent  com pany” under t he 
Investm ent  Com pany Act  o f  1940 (“1940 Act ” ), but  for  t he except ions in  
Sect ion 3(c)(1) or  Sect ion 3(c)(7) of  t he 1940 Act . Investm ent  advisers  t o  
pr ivat e funds w ould t herefore be requ ired t o  reg is ter  w it h  t he SEC and 
com ply w it h  all app licab le provisions o f  t he Advisers  Act . 
 
The am ended bill p rovides an exem pt ion f rom  Advisers  Act  reg is trat ion 
t o  a pr ivat e fund adviser  if  each o f  t he pr ivat e funds it  m anages has 
asset s  under m anagem ent  ("AUM") o f  less  t han $150 m illion . It  is  not  yet  
clear , how ever, w het her  t he AUM t est w ill be calcu lat ed once or  
per iod ically, and w het her  it  w ill be based on com m it t ed or  invested 
cap it al. Advisers  t o  vent ure cap it al funds (as  def ined by t he SEC) cont inue 
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t o  rem ain out s ide t he scope of  reg is trat ion, as  envisaged by t he or ig inal 
proposal. Alt hough t hey w ill be exem pt  f rom  Advisers  Act  reg is trat ion, 
advisers  t o  funds w it h  AUM of  less t han $150 m illion  or  vent ure cap it al 
funds w ill never t heless be requ ired t o  m ain t ain records and provide t he 
SEC w it h  annual repor t s  or  o t her  dat a t he SEC deem s necessary or  
appropr iat e. 

 

The b ill includes a t rans it ion per iod o f  one year  fo llow ing enact m ent  
before it s  provis ions becom e ef fect ive. Th is  w ould g ive advisers  w ho 
w ould  becom e sub ject  t o  reg is trat ion t im e t o  im plem ent  t he appropr iat e 
in t ernal sys tem s and cont ro ls 

 
The PFIARA w ould  exem pt  advisers  t o  “vent ure cap it al funds” f rom  t he 
requ irem ent  t o  reg is ter , but  has t asked t he SEC w it h  def in ing t he t erm  
“vent ure cap it al fund”  and craf t ing t he exem pt ion.  

The PFIARA w ould  NOT exem pt  “ foreign pr ivat e fund advisers”.  The 
or ig inal b ill p rovided an exem pt ion for  foreign advisors def ined as 
investm ent  advisers  t hat  have no p lace o f  bus iness in  t he U.S., do not  
generally ho ld t hem selves out  t o  t he pub lic in  t he U.S., have few er t han 
15 client s  in  t he U.S. dur ing t he preceding 12 m ont hs, and have less t han 
$25 m illion  in asset s under m anagem ent  t hat  are at t r ibut ab le t o  U.S. 
client s. 
 
Recordkeeping, Report ing and Exam inat ions 
 
Under t he leg is lat ion, advisers  t o  hedge funds, pr ivat e equ it y f irm s, 
sing le-fam ily o f f ices, and o t her  pr ivat e poo ls  o f  cap it al w ill have t o  obey 
som e bas ic ground ru les  in  order  t o  cont inue t o  p lay in  our  cap it al 
m arket s . Regulat ors  w ill have aut hor it y t o  exam ine t he records o f  t hese 
investm ent  advisers. 

The leg islat ion m andat es t he conf ident ial repor t ing t o  t he SEC of  am ount  
o f : 

• asset s under m anagem ent , 

•  borrow ings, 

•  o f f -balance sheet  exposures, 

•  count erpar t y cred it  r isk exposures, 

•  t rad ing and investm ent  pos it ions, and 

•  o t her  im port ant  in form at ion relevant  t o  det erm in ing pot ent ial 
system ic r isk and pot ent ial t h reat s t o  our  overall f inancial st ab ilit y.  
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The leg islat ion w ould  requ ire t he SEC t o conduct  regu lar  exam inat ions o f  
such funds t o  m onit or  com pliance w it h t hese requ irem ent s  and assess 
pot ent ial r isk. In  add it ion, t he SEC w ould  share t he d isclosure repor t s  
received f rom  funds w it h  t he Federal Reserve Board and t he Financial 
Services Overs ight  Council. 
 

The PFIARA w ould  provide t he SEC w it h  broad aut hor it y t o  exam ine t he 
records o f  advisers  t o  pr ivat e funds and t he records o f  t he funds. The SEC 
could also request t hat  advisers  m ake availab le t o  t he SEC copies or  
ext ract s  o f  such records. 
 
The SEC w ould  be requ ired t o  share w it h  t he Board or  any o t her  federal 
agency having system ic r isk responsib ilit ies cop ies of  all repor t s, 
docum ent s , records and in form at ion f iled  w it h  t he SEC. The SEC w ould 
keep such in form at ion conf ident ial and, sub ject  t o  cer t ain  lim it ed 
except ions, cou ld  not  be com pelled t o  d isclose it . Finally, t he PFIARA 
w ould  aut hor ize t he SEC t o  requ ire advisers  t o  pr ivat e funds t o  provide 
such in form at ion as t he SEC deem s necessary or  appropr iat e in  t he pub lic 
in t erest t o  investors , prospect ive invest ors , count erpar t ies  and cred it ors . 
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